inequalities created on the basis of class. The term "environmental injustice" more adequately accounts for the marginalization of communities on the basis of class as well as race. 14 The absence of a legal environmental baseline limits incentives for industry operators to adequately account for environmental inequalities in the environmental impact statement process. The United States provides a government mechanism for the formation of environmental impact assessment reports. 5 These environmental problems present a legal predicament. What is problematic of the environmental impact statement process is the lack of standardization in these regulations. While the implementation of a legal baseline may be more difficult to achieve, I additionally propose a more robust analysis of the "no action" alternative. This more robust analysis of the "no action" alternative would be in line with previous Council of Environmental Quality (CEQ) guidelines.1 6 Changes in White House leadership in 2017 have led to lower prioritization of previous efforts at climate change adaptation and consideration of environmental justice impacts.
As such, a deeper analysis of the "no action" alternative can provide environmental and land conservation activists additional NEPA claims to legally contest extraction projects. The "no action" alternative is not an indication "nothing happens."' For example, the "no action" alternative can "continue to implement the management direction in the land use plan" (@CornellWBrooks) , TWITTER (Jan. 24, 2016, 11:01 AM), https://twitter.com/CornellWBrooks/status/691334918299844608.
In the 1930s, officials from federal housing agencies redlined black neighborhoods, creating situations that trapped black people into crowded city centers, allowing whites to retreat to the suburbs. Covert, supra note 12. During this same period of the 1930s, maps in Flint showed black neighborhoods colored in red. Id. Redlining worsened poverty in predominately black neighborhoods as residents had restricted access to wealth accumulation accessed through affordable home loans available to whites. Id.
LUKE W. COLE & SHEILA R. FOSTER, FROM THE GROUND UP: ENVIRONMENTAL RACISM

AND THE RISE OF THE ENVIRONMENTAL JUSTICE MOVEMENT 15-17 (2000).
15.
Robert D. Bullard & Glenn S. Johnson, Environmental Justice: Grassroots Activism and Its Impact on Public Policy Decision Making, 56 J. SOC. ISSUES 555, 561 (2000) , https://www.researchgate.net/profile/Glenn_Johnson5/publication/227505470_Environmental_Justic e Grassroots ActivismandIts_Impact on PublicPolicyDecisionMaking/links/004635301af2fa al6b000000.pdf.
as it already occurs." Another example could be that the "no action" alternative could, in fact, be not to take action and generally "reject the proposal or deny the application. "' 9 In analyzing the impact of climate change and increasing infrastructure development of hydrocarbon resources and other extractive industries, the unsustainability of these enterprises cannot be overstated. This intense level of development can be counteracted with zero-growth strategies. With increased energy consumption, soaring population growth, and more intense land use impacts, a more robust "no action" alternative is a key in the analysis for considering the environmental impact statement on whether or not the project should go forward. This article will proceed in three parts. Part II will provide an overview of the environmental impact statement processes and problematize the lack of uniformity embedded in these processes. 20 Part III will suggest ways of incorporating this proposal for a baseline bar to create more robust environmental impact statements through case studies and legal decisions.
2 ' This section will analyze the unique dimensions of environmental, social, and economic metrics for the assessment 22 process. Part IV will reconcile the "no action" alternative with existing laws and illustrate the normative implications of the baseline bar and the 23 more robust analysis of the "no action" alternative.
II. UNDERSTANDING IMPACT STATEMENTS
"[To waste, to destrov, our natural resources, to skin and exhaust the land instead of using it so as to increase its usefulness, will result in undermining in the days of our children the very prosperity which we ought by right to hand down to them amplified and developed." Theodore Roosevelt 24 Seeing the importance of the natural ecosystem as a factor in economic development was a departure from earlier discussions of development. 25 This shift in understanding led to the realization that 18. Id. 19. Id. 20. Infra Part II. 21 . Infra Part III.
Id.
23. Infra Part IV. 24 .
President Theodore Roosevelt, Seventh Annual Message to Congress (Dec. 3, 1907), http://www.presidency.ucsb.edu/ws/?pid=29548.
25.
Ahmad, supra note 6, at 178.
development "would have to be conducted with a degree of consideration for the natural world." 2 6
The rulemaking that led up to the impact statement mandate suggests a "continuing policy" of federal, state, and local governments in coordination with public and private actors "to use all practicable means and measures . . . in a manner calculated to foster and promote the general welfare .... " 27 The underlying impact statement strategy was to develop a system by which the human and the natural worlds could co-exist and satisfy societal and economic needs for current and future generations. This strategy mimicked the international call for sustainable development, as defined in Our Common Future, also known as the Brundtland Report, 28 which asked for "development that meets the needs of the present without compromising the ability of future generations to meet their own needs." 29 NEPA, which was signed into law on January 1, 1970, required federal agencies to calculate the environmental effects of their proposed actions before issuing a decision. 30 The range of actions covered by NEPA is broad and covers permit applications, federal land management actions, and highways and other publicly-owned facilities.
3 ' Using the NEPA process, agencies evaluate the environmental and related social and economic effects of their proposed actions. 32 Agencies offer means for public review and comment on those evaluations.
Id.
SERGE TAYLOR, MAKING BUREAUCRACIES THINK: THE ENVIRONMENTAL IMPACT STATEMENT STRATEGY OF ADMINISTRATIVE REFORM 33 (1984) (quoting 42 U.S.C. § 4331(a)
(1970)). 28. Ahmad, supra note 6, at 179.
WORLD COMM'N ON ENV'T & DEV., REPORT OF THE WORLD COMMISSION ON
ENVIRONMENT AND DEVELOPMENT: OUR COMMON FUTURE 9, 41 (1987), http://www.undocuments.net/our-common-future.pdf. The United Nations Conference on the Human Environment in Stockholm, in 1972, "represented a first taking stock of the global human impact on the environment, an attempt at forging a basic common outlook on how to address the challenge of preserving and enhancing the human environment." Giinther Handl, Introductory Note, UNITED NATIONS, http://legal.un.org/avl/ha/dunche/dunche.html (last visited Jan. 21, 2017). The Stockholm Declaration contained broad policy goals and concerned "the need for a common outlook and for common principles to inspire and guide the peoples of the world in the preservation and enhancement of the human environment." UNITED NATIONS ENV'T PROGRAMME, Declaration of 
A. Environmental Impact Statement as a Procedural Mechanism
In the social sciences and business, benchmarking provides a point of data comparison through results, inputs, and measurements for data analysis and reporting.3 "Some authors have used definitions such as 'Measuring an operation's or departments' performance compared to others' . . . or 'The establishment of operating targets based on best practices."' 3 4
In the realm of environmental law, benchmarking also occurs in the preparation of impact statements which assess the feasibility of a project. I argue that more environmental data should be generated and used in making agency determinations. Information is power. More so, access to information is power. Sidney Shapiro and Rena Steinzor proposed a plan for establishing positive metrics that could offer a valuable tool to promote agency accountability.
3 5 Alyson Flournoy suggested that metrics could serve as shorthand for determining the quality and quantity of natural resources in her proposal for a new statute-the National Environmental Legacy Act-"to define in concrete terms the environmental legacy we wish to leave to future generations and provide a mechanism to ensure that we preserve that legacy." 3 6 I propose that having a more precise measure of water quality, air quality, soil impacts, and climate change impacts in the "no action" alternative of NEPA would provide a clearer rendition of the actual "big picture" of a project. Doing so would enable marginalized groups, environmental activists, and communities collectively to have improved administrative regimes and increased access to information. Vigorous argument exists over the nature of the state's obligations to future generations. Expanded federal activity, complex systems, and higher public awareness of NEPA's mandates have increased the importance of NEPA's procedural requirements. Other legal scholars have looked at "the proof necessary to sustain a legal challenge to a federal agency's failure" of compliance with the actual preparation of an impact statement, or "allegations that a statement issued by the agency did not adequately assess the proposed action's environmental impacts. "4 The Forest Chief "identified four 'primary deficiencies' in [the] prior forest plan, and none of those deficiencies" considered cessation or any other serious deviations to livestock 42 grazing.
The Supreme Court recognized that NEPA articulates "a broad national commitment to protecting and promoting environmental quality."
43 After NEPA's passage, the House congressional committee with jurisdiction over NEPA described the law "as revolutionary in intent and designed to steer this Nation on a course of environmental management. "44 Since then, "NEPA has spurred countless lawsuits, put innumerable lawyers and consultants to work, and, by most accounts,
38.
Mason Legal scholars have argued that despite the procedural pitfalls, NEPA remains relevant and "has the potential to be used as a powerful tool to help orient our government, and even society, towards the goal of sustainability."
46
NEPA "requires federal agencies to incorporate environmental considerations in their planning and decision-making through a systematic interdisciplinary approach." 47 " [D] etailed statements assessing the environmental impact of and alternatives to major federal actions significantly affecting the environment" are required by NEPA, and known as the Environmental Impact Statements (EIS) and Environmental Assessments (EA).
4 8 Under NEPA, a detailed statement as to the environmental impact of a revised federal agency action significantly affecting quality of the human environment must be prepared.
4 9 An agency finding that no EIS need be prepared is termed a "Finding Of No Significant Impact" (FONSI) by the relevant regulations. 50 The detailed EIS must describe (i) "the environmental impacts of the alternatives including the proposed action," (ii) "any adverse effects that cannot be avoided should the proposed action be implemented," (iii) "the relationship between short-term uses of the environment and the maintenance and enhancement of long-term productivity," and (iv) "any irreversible or irretrievable commitments of resources which would be involved in the proposal should it be implemented."
5
In interpreting NEPA, the Council on Environmental Quality (CEQ) crafted regulations to insure "environmental information is available to public officials and citizens before decisions are made and before actions are taken." 
46.
Kalen, supra note 44, at 548.
47.
What Is the National Environmental Policy Act?, EPA, https://www.epa.gov/nepa/whatnational-environmental-policy-act (last visited Jan. 21, 2017).
48.
Id. 54 The plan allowed all public land within the Roan Plateau Planning Area to be available for leasing to private oil and gas entities. 5 The district court ruled that BLM violated NEPA by inadequately considering cumulative air quality effects. 56 On remand, the court did not offer the agency any instructions in curing the procedural deficiency. "The court's lack of guidance on remand is consistent with the Tenth Circuit's refusal to equate NEPA's procedural requirements with the production of hard data."
5 ' This deficiency in the requirement to produce hard data or a scientific benchmark shows why a baseline bar can make NEPA an even more powerful tool. The baseline bar would offer social, environmental, and economic metrics to more fully evaluate a resource plan as well as other projects. Some may argue this higher benchmark imposes an undue burden on federal agencies.
59
NEPA's underlying policies of public awareness and informed decisionmaking cannot be achieved without objective measurements and analysis of social, environmental, and economic data with scientific backing. Not having this information included in the EIS makes decision-making more subjective and more likely to yield in favor of economic interests.
process" and providing a mechanism for "cooperating agencies"); 40 C.F.R. § 1501.7 (2016) (requiring "an early and open process for determining the scope of issues to be addressed and for identifying the significant issues related to a proposed action"); 40 C.F.R. In 1994, an Executive Order by then President Clinton was issued to direct federal agencies to incorporate achieving environmental justice into their mission. 72 The Presidential Memorandum at the time stated:
66. Learn About Environmental Justice, EPA, https://www.epa.gov/environmentaljustice/learnabout-environmental-justice (last visited Jan. 21, 2017).
67.
See id.
68.
Renee 
69.
Id. Warren County's protest captured national attention on environmental injustice and the resulting environmental racism:
The dump trucks first rolled into Warren County in mid-September, 1982, headed for a newly constructed hazardous waste landfill in the small community of Afton. But many frustrated residents and their allies, furious that state officials had dismissed concerns over PCBs leaching into drinking water supplies, met the trucks. And they stopped them, lying down on roads leading into the landfill. Six weeks of marches and nonviolent street protests followed, and more than 500 people were arrested the first arrests in U.S. history over the siting of a landfill.
The people of Warren County ultimately lost the battle; the toxic waste was eventually deposited in that landfill. But their story-one of ordinary people driven to desperate measures to protect their homes from a toxic assault-drew national media attention and fired the imagination of people across the country who had lived through similar injustice. The street protests and legal challenges mounted by the people of Warren County to fight the landfill are considered by many to be the first major milestone in the national movement for environmental justice.
Id.
70.
See In accordance with Title VI of the Civil Rights Act of 1964, each Federal agency shall ensure that all programs or activities receiving Federal financial assistance that affect human health or the environment do not directly, or through contractual or other arrangements, use criteria, methods, or practices that discriminate on the basis of race, color, or national origin.
73
The rise of environmental pollution and disparate impacts on communities of color and low-income households has not kept pace with laws for better environmental protection. In fact, Title VI claims suffer from a backlog in bringing about environmental accountability and administrative agency oversight.
C. Full Spectrum ofReasonable Alternatives
CEQ guidance is vast, but notes that in the case of when "a very large number of alternatives" are present, the federal agency must "only consider a 'reasonable number' but they must cover the full spectrum of alternatives".
Environmental impact statements need to consider climate change and greenhouse gases in their environmental analysis.
75
The purpose of requiring a side-by-side comparison of reasonable alternatives is to "sharply defin[e] the issues and provid[e] a clear basis for choice among options by the decisionmaker and the public." 76 As the project purpose is narrowed, the range of alternatives also gets narrowed, often resulting in the rejection of environmental-friendly alternatives.
In light of Department of Transportation v. Public Citizen,'7 it is important for plaintiffs challenging an EA/EIS to affirmatively propose alternatives ignored by the agency. Failure to make specific 79 recommendations could be fatal to a plaintiff s case.
73.
Memorandum 
75.
See Nowlin, supra note 74, at 614-15 (explaining that courts have found agencies reviewing environmental impacts need to consider the effects of greenhouse gas emissions and climate change).
76.
40 C.F.R. § 1502.14 (2016).
77.
In Simmons v. U.S. Army Corps ofEngineers, 120 F.3d 664, 667 (7th Cir. 1997), project proponents wanted to dam a river to create a single water source for two areas, and the Corps "failed to examine the full range of reasonable alternatives" by accepting this desired "single-source" purpose.
78.
541 U.S. 752 (2004).
79.
See id at 764-65.
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D. The "No Action" Alternative
"My world, mV Earth, is a ruin. A planet spoiled by the human species. We multiplied and gobbled and fought until there was nothing left, and then we died. We controlled neither appetite nor violence; we did not adapt. We destroyed ourselves. But we destroyed the world first."
Section 1502.14(d) of the Code of Federal Regulations provides the mandate for the EIS to "include the alternative of no action." 8 ' Two interpretations of the "no action" emerge based on the type of proposal.
8 2
The first situation would involve updates to a land management plan where present programs initiated under existing legislation and regulations would continue. 83 The second interpretation of "no action" is based on federal decisions for such projects.84 At its core, the "no action" alternative analysis provides a baseline for decision-makers to gauge the environmental impacts of a project. Courts have rejected insufficient impact statements. Courts have required the federal agency to include data on which it relies on for the environmental analysis, noting that baseline data is crucial to provide a hard look at the proposed infrastructure project. The U.S. District Court for the District of Oregon indicated "[i]t is against baseline information that environmental impacts are measured and evaluated; therefore, it is critical that the baseline be accurate and complete."
The CEQ regulations mandate agencies consider the effects of taking "no action" at all.
8 " "The no action alternative may be thought of 80. URSULA K. LE GUIN, THE DISPOSSESSED 306 (1974) (quoting the fictional character Keng's message about a future disaster to Shevek).
40 C.F.R. §1502.14(d) (2016).
82.
See
LAW 17-47 (2d ed. 2016).
83.
Id. at 17-271. In these situations, the "no action" alternative is "no change" from the current management direction or level of management intensity. 
593
in terms of continuing with the present course of action until that action is changed." 8 9 "NEPA does not impose an independent requirement that the agency set a 'legal' environmental baseline." 90 However, "the discussion of alternatives in an EIS must compare the beneficial and adverse effects of the alternatives considered against a no action status quo alternative. . . . Further, the baseline must be consistent throughout the analysis in the EIS." 9 1
Part II will address how benchmarks for the baseline bar can be created in line with a more robust analysis of the "no action" alternative. While the same metrics cannot be applied to all situations, certain commercial activities, including mining, fossil fuel extraction, timber harvesting, and pipeline projects should face more scrutiny given the land use impact and potential for toxic waste.
III. THE BASELINE BAR AS A LEGAL TOOL
"Understand: the task of an activist is not to negotiate systems of power with as much personal integrity as possible-it's to dismantle those systems."
Lierre Keith, The Vegetarian Myth: Food, Justice, and Sustainability92
Historically, the reasonable alternatives, particularly the "no action" alternative, were perceived as essential to the EIS mandate.
93
While agency personnel were concerned about the number of alternatives required, the alternatives themselves were not fully scrutinized.
94 Dinah Bear explains the rationale for this growing aversion to alternatives, noting "[o]ne line of thought holds that alternatives simply take too much time and elimination of them will further streamline the environmental review process." 95 The second reason, she explains, is "that requiring alternatives identification and analysis is antithetical to collaboration." 9 6
At the same time, the courts have pushed back on requirements to limit 89. COGGINS & GLICKSMAN, supra note 82, at 17-271 (internal quotation and citations omitted).
90.
Id. at 17-272 (citations omitted).
91.
Id. at 17-272 to 17-273 (citations omitted). 
94.
Id.
95.
Id. at 939.
96.
Id.
the number of alternatives and the sufficiency of the detail included in the specific alternatives. The "no action" alternative has specifically been evaluated as discussed in this section. For example, in the course of evaluating the options that would best satisfy the purpose of the proposed action, the Ninth Circuit indicated that the federal agency "failed to consider an adequate range of alternatives." 97 The court recognized the vagueness and lack of specificity of NEPA's mandate for the "no action" alternative. 98 The CEQ issued an informatory memorandum on the topic. 99 The memorandum provides in pertinent part: "[P]rojected impacts of alternative management schemes would be compared in the EIS to those impacts projected for the existing plan. In this case, alternatives would include management plans of both greater and lesser intensity, especially greater and lesser levels of resource development."'oo This analysis offers a benchmark for officials "to compare the magnitude of environmental effects of the action altematives."' 0 ' In light of expansive infrastructure projects and increasing energy technologies, the need to implement a baseline bar on NEPA actions will be crucial for environmental protection. For example, Gina Warren observed that "[e]nergy distribution systems should be updated with smart grid technology . . . to accommodate distributed generation and the flow of electricity .... " 0 2
These changes will result in clean energy infrastructure projects that will warrant NEPA review. This section will examine the rulemaking process, litigation efforts, and grassroots activism that led to the halting of the Alaska's Pebble Mine and TransCanada's controversial Keystone XL Pipeline.
These cases illustrate how at the federal, state, and local level efforts at environmental sustainability trumped the benefits of increased economic activity. A point occurs where the economics cannot justify the social and environmental costs of a project. This point is what I describe as the baseline bar.
97.
Muckleshoot 
A. The Environmental Baseline: Analysis ofAlaska's Pebble Mine and
Water Quality "The land is sacred. These words are at the core of your being. The land is our mother, The rivers our blood. Take our land away and we die. That is, the Indian in us dies."
Mary Brave Bird1
03
The Pebble Mine Project was "a copper-gold-molybdenum porphyry deposit in the advanced exploration stage"1 04 and the second-largest deposit of its kind in the world.' 0 5 The project is located on state land in the Bristol Bay Region of southwest Alaska.1
06
The project was placed on hold by the Pebble Limited Partnership (PLP) following a federal decision to halt the project. 0 7 In the Bristol Bay watershed, the project is at "the headwaters of one of the most productive salmon fisheries in Alaska."' 0 o Even though "the company claims that development of the mine can be done . . . to protect the aquatic ecosystem, that possibility is unlikely."1 09 This section will examine how legal benchmarks for water quality swayed the decision to stop the extraction project. This failed venture provides an opportunity to show how the establishment of a baseline bar can be used with greater uniformity and specificity for EIS analysis. The ecological and biodiversity concerns of the region were factored into the economic metrics of the impact of the proposed mining project on Alaska's fishing industries. While NEPA review was not completed for the Pebble Mine project, this case illustrates the importance of the baseline bar and the interplay of environmental, social, and economic metrics for analysis. 
106.
Pebble Project, supra note 104.
107.
108.
Pebble Project, NORTHERN ALASKA ENVTL. CTR., http://northern.org/programs/cleanwater-mines/hardrock-mines-in-interior-and-arctic-alaska/pebble-project/pebble-project (last updated Mar. 26, 2010).
109.
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Vol. 65 pounds and are located in the headwaters near the proposed Pebble Mine." 0 Through a study, the mining company estimated that the Pebble Mine project could support 15,000 American jobs and contribute more than $2.4 billion annually to U.S. GDP over several decades."' An additional concern with the Pebble Mine project was the issue of public participation in the decision-making process. Aside from the Alaska Coastal Management Program and land disposals or leases, the remaining state statutes implemented by the Department of Natural Resources (DNR) or the Alaska Department of Fish & Game (ADF&G), which apply to Pebble Mine, do not provide opportunities to offer public notice and comment.11 2 DNR and ADF&G are dependent on a federal EIS for notice and comment on state permits.1' NEPA regulations require the impact statement be coordinated alongside state and local permits.1 4 Consequently, state and local permits are decided at the same time and with the same information as the federal permits. " Democratic and transparent environmental decision-making is lacking on the state level. Meanwhile, on the federal level the call for public comments is noticed during a small window of time, which may not afford opportunity to all who are interested to offer comment. The Alaska Supreme Court ruled a local ordinance banning large-scale mining activities that would hurt the environment was not enforceable.1 25 This discretionary power of the EPA provided a legal mechanism to challenge the environmental and biodiversity threats of the Pebble Mine proposal. While the desired outcome has been achieved temporarily for environmental protection, the greater problem 
Clean Water Initiatives and Opposition to
118.
See Op. Alaska Att'y Gen., Review of 07WATR Initiative Application, 663-07-0179, 2007 Alas. AG LEXIS 10, at *1 (June 21, 2007) .
119.
Id. at *28-35 (describing interference with legislature's power of allocating water, watershed, and land resources).
120.
Id. at *37.
121.
Op. Alaska Att'y Gen. is the steep path to blocking the permitting process. Three separate attempts were made at the state level before the EPA stepped in on the federal level to ensure the environmental protection.
Future Permitting and Review Processes
The battle over Pebble Mine "has not been won (as some believe)."1 2 6 "Relying on sound science and with massive public support in Alaska and around the nation, the [EPA] proposed a set of commonsense restrictions in July 2014 that could protect Bristol Bay and its incomparable wild salmon fishery from dangerous large-scale mines such as the proposed Pebble Mine."1 27 The "EPA is currently prohibited from completing its Bristol Bay work under the Clean Water Act until one of Pebble's various lawsuits is" determined.1
28
The Pebble Mine review process was the first time since the Clean Water Act that the EPA exercised its authority without a permit application.129 Mine proponents argue that special interest groups urged the Obama administration to ignore NEPA and rush a decision on a copper mine in Alaska in an attempt to "subvert and evade NEPA."1 30 Arguments in favor of the mine fail to see how the weakness of the rule being justified on the basis of the Clean Water Act review instead of NEPA is inconsequential because the outcome under NEPA or Clean Water Act would be the same. The phenomenon of the baseline bar was evident based on the conglomeration of scientific environmental expertise. Salmon is "the lifeblood of the region, supporting valuable fish-related economic activity ($1.5 billion annually and 14,000 jobs), Alaska Native subsistence culture, and a vast array of wildlife."' 3 ' Brett Miller questions the water-energy contradictions of the regulatory impact
126.
Bristol 
128.
129.
Caroline Simson, EPA Pebble Mine Review Wasn't Fair, Report Suggests, LAW360 (Oct. 6, 2015), http://www.1aw360.com/articles/711421/epa-pebble-mine-review-wasn-t-fair-reportsuggests.
130.
John Shively, Will Team Obama Ignore the Rule of Law and Preemptively Veto Pebble Mine?, Fox NEWS (Aug. 1, 2013), http://www.foxnews.com/opinion/2013/08/01/will-team-obamaignore-rule-law-and-preemptively-veto-pebble-mine.html.
131.
Taryn In January 2014, the EPA released its Watershed Assessment, a final scientific assessment of the Bristol Bay watershed that examined the results of large-scale mining on fish populations, wildlife, development, and Alaska Native communities.' 3 3 With even "a best case scenariowithout any leaks or failures-Pebble Mine would destroy up to 94 miles of stream and eliminate up to 5,350 acres of wetlands," and in more dire circumstances, "a tailings dam failure would be 'catastrophically damaging' to the ecosystem and fisheries."1 34
In December 2014, President Obama barred offshore oil and gas exploration and development activities in Bristol Bay, calling it "one of Alaska's most powerful economic engines and one of America's greatest national treasures" that is "too special and too valuable to auction off to the highest bidder."1 3 5
Meanwhile, large-scale mining persists in the headwaters of the Bristol Bay watershed.1 3 6
The size of the Pebble Mine's deposit and its remote location would leave an "immitigable footprint" on account of the mining enterprise.1 3 7 "Alaska Native tribes, commercial and sport fishing operations, environmental groups and others have all called on the EPA to protect Bristol Bay by issuing a final determination under Section 404(c) of the Clean Water Act."1 38 The EPA's mandate under § 404(c) is broadly defined to prohibit, deny, restrict, or withdraw dredge and fill projects "whenever" the agency determines a reasonable likelihood of "unacceptable adverse effect on municipal water supplies, shellfish beds and fishery areas (including spawning and breeding areas), wildlife, or
132.
Brett A. 
An Assessment of Potential Mining Impacts on Salmon Ecosystems of Bristol Bay, Alaska
(Final Report), EPA, https://cfpub.epa.gov/ncea/bristolbay/recordisplay.cfm?deid=253500 (last updated Oct. 12, 2016).
134.
Heimer & Reynolds, supra note 131.
135.
Tanya Somanader, 5 Things You Need to Know About Alaska's Bristol Bay, WHITE HOUSE (Dec. 16, 2014), https://www.whitehouse.gov/blog/2014/12/16/5-things-you-need-know-aboutalaskas-bristol-bay (quoting President Barack Obama in the latter quote).
136.
137.
Id.
138.
The The basis of the proposed determination was effects of fishery areas from construction and routine operation of Pebble Mine; loss of anadromous fish streams; loss of tributaries, wetlands, lakes, and ponds; and the downstream flow alteration.1 40 Mine tailings would most dramatically impact the water quality in the region, but impacts to land, air, and terrestrial animals would also be significant.141 The EPA's action did not sidestep NEPA, but worked in harmony with the Clean Water Act and existing federal guidelines. Whether a project is thwarted due to NEPA litigation or permitting process is a matter of due process, but having a Clean Water Act determination does not undermine the NEPA processes, instead it complements them.
B. The Social Baseline: Costs, Caveats, and Complaints
Considering the Keystone XL Pipeline and Free, Prior, and Informed Consent
The acrimonious contests involving the Keystone XL Pipeline and the Pebble Mine project impacted rights of American Indians to their land. American Indian tribes were at the forefront of both efforts to thwart the projects. An analysis of the baseline bar accounts for formulations of social metrics. The rights of indigenous groups should be factored into determination decisions on the permitting process. https://www.epa.gov/sites/production/files/2014-07/documents/pebblepd_071714_final.pdf.
140.
Id. at 4-1 to 4-57. A Joint Policy Statement on Principles and Guidelines on Indigenous and Traditional Peoples and Protected Areas stated their "rights should be respected in relation to the lands, territories, waters, coastal seas and other resources which they traditionally own or otherwise occupy or use, and which fall within protected areas."1 4 4 Owen Lynch asserts:
See Bristol Bay's Wild Salmon Ecosystems and the
The broadening concept of international environmental justice and conservation and duties to promote and protect it reflects an ever more globally acknowledged basic moral principle: human beings, including those belonging to indigenous and other local communities, have a basic human right to participate effectively in official decision-making processes that directl impact the natural resources they depend on for life and livelihoods.
International environmental law norms are implicated in the pipeline siting cases, including in the United States, which historically has sought to ignore international law.1 46 The doctrine of free, prior, and informed consent (FPIC) is crucial in the context of energy siting. 147 
Working Group on Indigenous Populations stated:
The principle of Free, Prior and Informed Consent (FPIC) of indigenous peoples to policies, programs, projects and procedures affecting their rights and welfare is being discussed in a growing number of international, regional, and national processes. These processes cover a wide range of bodies and sectors ranging from the safeguard policies of the multilateral development banks and international financial institutions; practices of extractive industries; water and energy development; natural resources management; access to genetic resources and associated traditional knowledge and benefit-sharing arrangements; scientific and medical research; and indigenous cultural heritage. Despite the tribal trust responsibility, the federal government has a poor record of tribal consultation, which effectively denies American Indians "their right to make decisions that affect their 
155.
Id. The article stated: Tribes could have legitimate concerns with Keystone over its impacts on aquifers and the potential for oil spills, Dossett said.
TransCanada said it sharply disagrees with the tribes' concerns about spills. Id.
156.
Andrea In reanalyzing the pipeline application, NEPA is sufficient as a legal mechanism to deny the project. What would strengthen NEPA would be consideration of social impacts of the project in the discussion of the "no action" alternative. Social, cultural, and spiritual impacts to indigenous groups and others are quite a bit imprecise to measure. NEPA's establishment of a comprehensive environmental review process for all major federal actions reflects the self-evident principle that compliance must precede actual implementation of any action. "NEPA procedures must insure that environmental information is available to public officials and citizens before decisions are made and before actions are taken."1 59 The statute also requires discussion of, "any irreversible and irretrievable commitments of resources which would be involved in the proposed action should it be implemented,"1 60 -indicating Congress's intent that full environmental review occur before a decision to act is made and, of course, before the action itself is implemented. Courts have adopted this phrase-"irreversible and irretrievable commitment of resources"-to strike down attempts to comply with NEPA that come only after the agency has already made such a commitment.161 Supreme Court precedent, however, indicates that preliminary injunctive relief should not be automatically granted on a presumption of irreparable harm in environmental cases.1 6 2 Parties alleging violations of NEPA must be prepared to seek injunctions or stays pending appeal of adverse rulings. Failure to obtain an injunction or stay may allow the disputed
157.
Nia Williams & Valerie Volcovici, TransCanada Sues U.S. over Keystone XL Pipeline Rejection, REUTERS (Jan. 6, 2016), http://www.reuters.com/article/us-transcanada-keystoneidUSKBNOUK2JG20160107.
158.
159.
40 C.F.R. § 1500.1(b) (2016) (emphasis added).
42 U.S.C. § 4332(2)(C)(v) (2012).
161.
See Metcalf v. Daley, 214 F.3d 1135, 1143 (9th Cir. 2000) (finding the Federal Defendants failed to "engage the NEPA process 'at the earliest possible time"' and did not consider potential environmental impacts of an action until after an "irreversible and irretrievable commitment of resources").
162.
See Amoco Prod. Co. v. Vill. of Gambell, 480 U.S. 531, 544-46 (1987) (finding the Ninth Circuit erred in directing the issuance of a preliminary injunction when environmental injury to subsistence resources was "not at all probable" and oil company petitioners could not recover $70 million committed to exploration if enjoined). " The water crisis in Flint, Michigan, is not only a deviation from environmental standards, but a culmination of poor governance and regulatory frameworks.1 65 Health officials have said "all kids under the age of 6 should be treated with some kind of prevention actions."1 66 Flint Mayor Karen Weaver estimated "that the cost to fix or replace the city's water pipes has been estimated in a range of millions of dollars to up to $1.5 billion. ... 167 Water contamination involving lead pipes in Flint, Michigan, has led to a number of private lawsuits. 168 Lawsuits have been filed based on "federal environmental laws, including the Safe Drinking Water Act, and negligence."1 6 9 "Earlier lawsuits accused local and state officials of reckless behavior" based on violations of constitutional rights and federal laws.1
70
Other lawsuits sought compensatory damages "for water
163.
See One Thousand Friends of Iowa v. Mineta, 364 F.3d 890, 893-94 (8th Cir. 2004) (holding that a NEPA claim was moot because the completion of construction projects prevented the existence of a case or controversy for the court to resolve).
164.
Supra notes 12-14 and accompanying text.
165.
See id. (Jan. 16, 2016) , http://www.freep.com/story/opinion/contributors/raw-data/2016/01/16/map-8657-flints-youngest-children-exposed-lead/78818888/. According to Eden Wells, Michigan's chief medical executive, all children who drank Flint's water since April 2014 have been exposed to lead. Id. "It is important when we think about a public health perspective that we consider the whole cohort ... exposed to the drinking water, especially 6 years and under since April 2014, as exposed, regardless of what their blood level is on Jan. 11" Id. (quoting Eden Wells).
Kristi Tanner, All Flint's Children Adust Be Treated as Exposed to Lead, DETROIT FREE PRESS
167.
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payments by water customers and to build a compensation fund."' 7 ' This environmental justice crisis has prompted and will continue to prompt new laws to strengthen regulations involving safe drinking water.1 72 Infrastructure updates by water suppliers of more than a quarter-trillion dollars could possibly be expended faster than expected.1 73 At the present, more than six million lead service lines exist all over the United States. 174 A conceptualization of the baseline bar would raise water quality thresholds for public safety. The baseline bar would also work to decrease toxicity in water, soil, and air.
Precise metrics for this formulation would be the purview of the Environmental Protection Agency in coordination with scientists and public health experts. The Flint situation has received the national spotlight, but this type of environmental pollution occurs in communities across the United States, particularly in neighborhoods of people of color and low-income households. Other authorities for establishing a baseline bar for drinking water safety include the Clean Air Act, Federal Water Pollution Control Act, Coastal Barriers Resource Act, Coastal Zone Management Act, Endangered Species Act, Farmland Protection Policy Act, Fish and Wildlife Coordination Act, Floodplain Management Executive Order 11988, National Historic Preservation Act, Protection of Wetlands Executive Order 11990, Wild and Scenic Rivers Act, essential fish habitat consultation process under the Magnuson-Stevens Fishery Conservation and Management Act. 1 These environmental authorities offer multiple layers of federal regulation to coordinate efforts for environmental protection, public health, and occupational safety as embedded within NEPA compliance for the "no action" alternative. These procedural components of NEPA provide a tool for litigation to stop project development.
Id.
172.
See id. (noting the effects if the EPA changing existing regulations to make them more stringent). 
C. The Economic Baseline: Grazing Fees, Ranchers, and the Oregon Standoff in Perspective
The Oregon standoff at a federal wildlife reserve spotlighted the natural resource conflict over grazing rights on federally owned land that has been a source of contestation for decades across the West.176 This situation also showcases the relevance of the baseline bar conundrum. Ranchers argued that the government's environmental priorities lead to more quarrelsome constraints on grazing, timber harvesting, and mineral extraction on the federally owned lands, which had previously sustained generations of their families. The ranchers in the view of conservationists "are actually the beneficiaries of a government subsidy that effectively pays them to destroy some of the West's remaining natural treasures by offering grazing land at deeply discounted rates." BLM and USFS jointly manage grazing rights, where livestock grazing is permitted on 155 million acres of BLM-managed lands and 95 million acres of U.S. Forest Service lands.1 7 9 The permits and leases for grazing livestock on these lands are issued for 10 years and can be renewed based on the government's conditions.so
Applying the baseline bar standard to federal grazing leases, the economic metrics of the leasing and management of the leasing process makes the grazing of livestock not a lucrative venture for the government. This economic consideration in line with the environmental concerns and social benefits of livestock grazing require a balancing test. To adequately account for the environmental externalities of grazing on public lands, another economic analysis must occur to determine a feasible policy. The BLM's Land Health Standards evaluations consider the health of BLM lands on the basis of Fundamentals of Rangeland
176.
Alexandra Zavis, Oregon Standoff Who's Really Getting Hurt by Federal Grazing Laws?, L.A. TIMES (Jan. 6, 2016), http://www.latimes.com/nation/la-na-oregon-standoff-federal-grazinglaws-20160106-story.html.
177.
Id. "'All of that makes the ranchers feel like they are under siege, and they push back,' said John Freemuth, a professor of public policy at Boise State University in Idaho." Id.
178.
Id. The final section examines why projects should be thwarted due to climate change concerns and broader environmental impacts and reconciles the "no action" alternative of the EIS with the push for sustainability, trade, and economic empowerment.
179.
The interplay between science, technology, and society (STS) provides a backdrop for the discussion on the use of data for benchmark metrics for the baseline bar.
IV. RECONCILING THE "No ACTION" ALTERNATIVE AND PROJECT
REJECTION
The law has failed to adequately consider the environment in its rulemaking and governance decisions despite advances in science and environmental monitoring. The environment is an afterthought instead of at the forefront of rulemaking, project management, and design. This trend to neglect the environment along with social impacts is ironically most evident in energy policy, even in the case of renewables.
181.
About the BLM Grazing Data, PUB.
EMPS.
ENVTL.
RESP., http://www.peer.org/campaigns/public-lands/public-lands-grazing-reform/blm-grazing-data.html (last visited Jan. 21, 2017). These standards are defined in 43 C.F.R. § 4180.1 (2016) and include the following information:
[P]roperly functioning watersheds (the condition of soils and vegetation, which impact water filtration and water quality), maintenance of ecological processes (how the hydrologic cycle, nutrient cycle, and energy flow are maintained) to support healthy biotic populations and communities, maintenance of the quality of surface waters, and maintenance of habitats for native plant and animal communities and listed or at-risk species.
182.
About the BLM Grazing Data, supra note 18 1.
183.
Felicity Barringer, The Impact of Grazing? Don't Ask, N.Y. TIMES (Dec. 1, 2011), http://green.blogs.nytimes.com/2011/12/01/the-impact-of-grazing-dont-ask/?_r=0. Public Employees for Environmental Responsibility filed a complaint stating that actions by government workers "'seriously compromise' the scientific integrity of efforts" to determine the actual and proximate causes of changes to the western ecosystems. Id The plaintiffs claimed that BLM employees not only inhibited ecosystem scientists from including grazing as part of their study but also failed to let them know of existing data. Id Therefore, the discrete impact caused by livestock is ignored by BLM in addressing the checklist of man-made and natural forces that could lead to "erosion, lower water quality or cause the extinction of plants or animals .... " Id.
A. Normative Implications of the Baseline Bar
NEPA forbids an environmental review process that is manipulated to support a predetermined, favored outcome. There are abundant NEPA provisions and cases confirming that agencies must hold themselves to the highest standards of objectivity, candor, analytical rigor, and cooperation with the public and fellow agencies. Environmental information generated by NEPA "must be of high quality" and "[a]ccurate scientific analysis ...
[is] essential to implementing NEPA."1 8 4
EISs "shall be supported by evidence that agencies have made the necessary environmental analyses."1 5 In addition, EISs "shall be analytic rather than encyclopedic."1 8 6 More specific information for environmental, social, and economic metrics would not only have to be included in the "no action" alternative section of the EIS, but that information would also be subject to deeper scrutiny. "NEPA is the national equivalent of a land-use planning mandate," "and as such, its strengths are gathering and analyzing information relevant to decisionmakers .... "
In a review of social, cultural, and economic impact assessments for the EPA, Galisteo Consulting Group noted "that this impact criterion lacks methodological rigor and sufficient guidance."' Analysts for EISs and EAs do not know how to prepare and interpret data, "other than to dichotomize the impacts as significant or not," which leads to the preparation of a safe report.
8 9 These types of reports may satisfy the regulatory requirements, but these reports do not benefit the communities and natural ecosystems, which the EPA seeks to protect. If the EIS and EA does not more fully and adequately account for environmental justice as well as socioeconomic considerations, it fails to be comprehensive.
"Judicial review of agencies' compliance with the NEPA reveals that courts assume a very limited role when assessing the adequacy of an agency's analysis of disproportionate social or economic impacts from a proposed action."' 90 Courts are deferential to the agencies' analysis "of Vol. 65 define government responsibility in climate crisis and impose a fundamental limitation on the power of government over natural resources.196 Government maintains natural resources in trust for its citizens and carries the fiduciary obligation to protect these resources for present and future generations.197 The trust is embedded in the law as an attribute of sovereignty itself.1
98
The public trust is a common law doctrine that conserves navigable waters and tidal lands for public use, and institutes a duty in governments to guard such public use.1 99 "[M]ost American PTD common law has concerned tidal areas, navigable waters, and submerged lands." 2 00 PTD expansion has found imperfect legal victories. Although past rulings applied the PTD to federal lands, more recent decisions have found it inapplicable to federal lands. 20 ' Some scholars have argued that judicial restraint, rather than an inherent limitation of the PTD to state-controlled resources, is responsible for the lack of application of the PTD to federal resources.202 While the future of atmospheric trust litigation is uncertain, it has been supported by an innovative legal strategy through the Oregonbased organization, Our Children's Trust.
03
The organization has which has also participated in these lawsuits. "Those who benefit most from the carbon pollution won't be around to feel the worst impacts. These actions attempt to redress that balance, and allow future generations a voice in the legal system."
Id.
196.
Mary The United States has served as a frontrunner in environmental protection efforts globally even though it is the largest emitter of carbon emissions after China. The United States has been a party to a number of international instruments, which take environmental degradation into account of natural resource extraction activities.
C. International Obligations and Eco-efficiency
"We are the first generation that can end poverty and the last generation that can take steps to avoid the worst impact of climate change. Future generations will judge us harshly if we fail to uphold our moral and historical responsibilities."
U.N. Secretary-General Ban Ki-moon206
The United States has worked with the United Nations to strengthen stakeholder rights for a clean environment. Recently, the United States has also negotiated with countries to sign bilateral and multilateral agreements to reduce carbon emissions and encourage the deployment of renewable energy.
During the United Nations Conference on Environment and Development (UNCED), also known as the Earth Summit, in Rio de Janeiro, Brazil, in 1992, the United Nations encouraged governments to "rethink economic development and find ways to halt the destruction of irreplaceable natural resources and pollution of the planet." 20 7 One of the major outcomes of the UNCED was eco-efficiency, which strove for improvements in patterns of production, renewable energy, greater reliance on mass transit, and the concern for diminishing water statement/ (last visited Jan. 21, 2017).
204.
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Id.
206.
Catherine resources. 20 The UNCED was historic in its scope even though it did not bring major changes to international law or dispute resolution mechanism, it brought "attention on the implementation and 'effectiveness' of existing environmental conventions ... ."20 9 Now twenty-five years later, the Earth Summit serves as a reminder to continue the original call to preserve the planet's scarce natural resources. Principle 12 of the Rio Declaration indicates, "States should cooperate to promote a supportive and open international economic system that would lead to economic growth and sustainable development in all countries, to better address the problems of environmental degradation." 2 10 Principle 12 also recognizes that trade policy measures for environmental purposes should not be "a means of arbitrary or unjustifiable discrimination or a disguised restriction on international trade." 2 1 1 In addition, Principle 12 says that international consensus should be determinative of "[e]nvironmental measures addressing transboundary or global environmental problems ....
12
The lofty aspirations of the Rio Declaration are slowly being realized, but not at the rate the drafters intended.
In 1998, the United Nations Economic Commission for Europe (UNECE) Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (Aarhus Convention) was adopted as part of the "Environment for Europe" process and became effective in 200 1. 213 The Aarhus Convention established "a number of rights of the public (individuals and their associations) with regard to the environment." "The Parties to the [Aarhus] Convention are required to make the necessary provisions so that public authorities (at national, regional or local level) will contribute to these rights" to make them effective. 
UNITED NATIONS, REPORT OF THE UNITED NATIONS CONFERENCE ON ENVIRONMENT AND
DEVELOPMENT (1992), http://www.un.org/documents/ga/confl51/aconfl5126-lannexl.htm.
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Id. Principle 12 further states, "Unilateral actions to deal with environmental challenges outside the jurisdiction of the importing country should be avoided." Id. 212. Id.
213.
Aarhus Convention, EUROPEAN COMMISSION, http://ec.europa.eu/environment/aarhus/ (last updated Dec. 19, 2016).
Id.
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Implementation more clearly defined the evolving concept of sustainable development to expedite the realization of the remaining goals of UNCED.
16
In the United States, the Environmental Law Institute published Stumbling Toward Sustainability, which was a collaboration of the U.S. initiative by 42 contributors from universities, law schools, private law firms and NGOs.
2 17 The report realized the significance of maintaining the Earth Summit's commitments and devising a roadmap toward sustainability.
18
The report recommended a reduction in the "environmental impacts from the production and consumption of materials and energy" and changing current laws so that "natural resources law [] have the same kind of environmental goals and implementing mechanisms as our air and water pollution laws." 2 19 Still, the onus for sustainable development lies with the corporations. Especially in the energy industry, the government can serve as guide, but the industry has to be willing to step up instead of shirking social and environmental responsibilities in the hopes of greater economic prosperity.
The United Nations Conference on Sustainable Development in 2012 in Rio de Janeiro, Brazil-known as Rio+20-was designed "to secure renewed political commitment for sustainable development, assess the progress to date and the remaining gaps in the implementation of the outcomes of the major summits on sustainable development, and address new and emerging challenges." 2 20
Results of the Rio+20 meeting have been mixed, because it "did not produce any breakthrough agreements or commitments, but it provided an international platform to shed light on pressing issues in the quest to secure global sustainable development." 22 1
In 2015, leaders from nearly every country met in Paris and agreed to a climate change agreement, which was "hailed as 'historic, durable and ambitious."' 
218.
219.
Id. The Paris Climate Agreement served primarily to benefit the transnational economic interests that seek to expand green technologies, renewables, and other sustainability projects. The baseline bar would apply internationally as well as domestically to curb carbon emission and limit human-induced climate change. One of the underlying motivations of the baseline bar is to thwart new projects and to limit the amount of new infrastructure development in line with zero growth strategies. The next section will examine the impact of free trade agreements on environmental protection.
D. Free Trade and the Environment
Signed by the leaders of 12 nations, including the United States, which withdrew from the agreement on January 23, 2017, the TransPacific Partnership (TPP) is "the largest regional trade agreement in history .... " The TPP requires signatories to conform to specific 223. Id. Poor nations will receive finance to reduce emissions and handle problems associated with extreme weather. Id. Aid will be provided to countries impacted by climate disasters. Id.
224.
Id. The Guardian reported on the magnitude of the agreement, even if the caps are loose:
Like any international compromise, it is not perfect: the caps on emissions are still too loose, likely to lead to warming of 2.7 to 3C above pre-industrial levels, breaching the 2C threshold that scientists say is the limit of safety, beyond which the effects-droughts, floods, heatwaves and sea level rises-are likely to become catastrophic and irreversible. Poor countries are also concerned that the money provided to them will not be nearly enough to protect them.
Not all of the agreement is legally binding, so future governments of the signatory countries could yet renege on their commitments.
It is easy to forget what an extraordinary event these UN talks were. The UNFCCC is one of the last remaining forums in the world where every country, however small, is represented on the same basis and has equal say with the biggest economies. Most modern diplomacy carries on in small, self-selected groups dominated by richer countries-the G7, the G20, the OECD, Opec-but all 196 states have a seat and a say at the UNFCCC. Agreement can only be accepted by consensus.
If this makes for an unwieldy and frustrating process, it is also a fair one. The poorest countries of the world, so often left out of international consideration, are those which have done least to create climate change, but will suffer the most from it. Only at the UN are they heard.
Id.
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Hannah The cases on these matters are set before private arbitration panels instead of public courts "to protect foreign investors from unfair or arbitrary treatment by foreign governments," but such a system "favors companies and makes it difficult for governments to enforce regulations." Trade agreements, economist Jeffrey Sachs argues, "establish many important rules of the economy beyond trade" and "give far too much power to large multinational companies, the corporations whose lobbyists have helped to draft the agreements." 2 3 4 The other concern is that trade agreements are drafted away from related budget measures to 21 account for more fair and just economic outcomes. 23 The ISDS provisions in NAFTA "undermine government regulations and the ability for the public to rein in corporate greed and recklessness."
236
I include this section on free trade agreements to show how NEPA's existing strategy for environmental protection can be further weakened. Whether future trade agreements are bilateral or multilateral in nature, they can diminish the efficacy of environmental regulations. Even though current bureaucratic processes depress NEPA's impact statement strategy, these international trade agreements will remove jurisdiction from domestic courts to alternative dispute resolution that will favor corporations' economic interests instead of the public's environmental concerns. Public-private partnerships could operate to bridge this divide. In the face of mounting economic priorities, I offer the baseline bar as a way for analyzing and assessing baseline metrics for social, environmental and economic interests.
